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IN THE SUPREME COURT OF THE STAtE OF UTAH 
SYSTEMATIC BUILDERS, INC., 
a Utah corporation, 
Plaintiff and Appellant, 
v. 
SUNSET STEEL COMPANY, INC., 
et al., 
Defendants and Respondents. 
No. 890482 & 890507 
BRIEF OF RESPONDENTS, 
KARREN INVESTMENT, DAN KARREN, 
LYLE L. KARREN, AND SHANNON P. KARREN 
STATEMENT OF JURISDICTION 
This Court has jurisdiction to hear the consolidated appeals 
under Utah Code Ann. Section 78-2-2 (3) (i) (1988). 
STATEMENT OF THE ISSUE 
Plaintiff and Appellant, Systematic Builders, Inc. (hereafter 
"Systematic"), present a single issue in its appeal: 
Did the trial court commit prejudicial error 
in refusing to sanction Karrens by 
conclusively establishing that Systematic 
served a notice of lien on Karrens? 
STATEMENT OF CASE 
Systematic brought this action to foreclose a mechanics lien 
against Respondents and landowners, Karren Ihvestment, Dan Karren, 
Lyle L. Karren and Shannon D. Karren (hereafter "Karrens"). In its 
appeal, Systematic has argued that the failure of Karrens to answer 
Request For Admissions conclusively established the fact that 
Karrens were served with a copy of a notice of a mechanicfs lien 
and Systematic was entitled to attorneys' fees and interest under 
UCA 38-1-7 and 38-1-18 (see attached). The trial court found the 
fact of service was not conclusively established and Systematic was 
not entitled to attorney's fees and interest. Systematic has 
appealed the trial court's denial of attorney's fees and interest, 
but has failed to meet its burden on appeal. 
SUMMARY OF ARGUMENTS 
1. The Recorder's Transcript requested by Systematic 
("Transcript") does not show any evidence that a Notice of Lien was 
served on the Karrens and does not show any evidence that the 
Request For Acmissions was served on Karrens or Karrens' attorney. 
The Transcript and the evidence is inadequate and Systematic fails 
to meet its b.rden on appeal. 
2. Even if Karrens had been served with Request for 
Admissions, the trial court judge has the "discretion" to permit 
withdrawal or amendment of the admission and can "make such orders 
with regard to the failure as are just".-'-
3. Systematic has the burden to show that the trial court 
erred and has failed to meet its burden on appeal. 
4. The trial court found that Zions' failure to make a proper 
disbursement of $17,725.07 caused the loss of the disbursement and 
the non-payment of Systematic. If attorneys' fees and interest are 
1W. W. B. Gardner, Inc., v. Park West Village, Inc., 568 P. 2d 
734 (Utah 1977) . 




SUMMARY OF FACTS: NO EVIDENCE TO SUPPORT APPEAL 
The Transcript does not show any evidence that the notice of 
lien was ever served on Karrens. The Transcript does not show any 
evidence that the Request for Admissions relating to service of the 
notice of lien was ever served ~>n Karrens. If no evidence exists 
in the Record or in the .ransc t that the Request for Admissions 
was served, Systematic has nc basis for this appeal. 
The Transcript only shows argument by counsel and shows that 
the Court marked the Request For Admissions as an exhibit. The 
Record shows that Systematic filed with the trial court a Request 
For Admissions which asked Karrens to admit that they had been 
served with a notice of the mechanics lien.2 The Request for 
Admissions did not include a Certificate of Mailing to show that 
the Request for Admissions had been served on Karrens.^ 
Systematic moved that the fact of service of a copy of the 
Notice of Lien be deemed admitted under the rules and that the 
Request For Admissions be marked.4 The trial court responded that 
2R. 167-168, Exhibit 1; Addendum 2. 
3Ibid. 
4Transcript 4; Addendum 1. 
the Request for Admissions was already a part of, the file and 
Systematic stated "It needs to have an exhibit number,"5 The 
trial court then gave the document an exhibit number.6 The trial 
court then asked Karrens if they had an objection to giving the 
document an exhibit number/ Karrens stated they objected to any 
facts being deemed admitted, but did not object to the Request For 
Admissions being marked as an exhibit.^ The trial court stated:^ 
I DON'T KNOW THAT THAT'S WHAT HE IS OFFERING 
IT FOR. THERE IS NOTHING HERE TO SHOW --
THERE IS NO MAILING CERTIFICATE. HE SIMPLY 
WANTS IT MARKED AS AN EXHIBIT. 
The exhibit was marked, but the court did not deem the facts in the 
Request as admitted. 
Systematic argued that it served the Request for 
Admissions.-^ Attorney for Karrens argued that he did not 
receive the Request for Admissions.-'--'- Systematic has never 
suggested that it ever followed up on the Requests or ever reminded 








would show that the attorney for Karrens during the relevant time 
had just been selected as a Circuit Court Judge and Karrens were in 
the process of obtaining a new attorney. The record does not show 
any testimony was taken. 
The trial court did not impose the sanction against Karrens 
and did not conclusively establish the fact that Karrens were 
served with a copy of the Notice of Lien. At paragraph 10 of the 
Judgement and Decree of Foreclosure,12
 tfte trial court ruled: 
10. That no interest or attorney's fees are 
awarded in this action. 
Systematic then, has offered no evidence that the Requests for 
Admission were ever served on Karrens and has no evidence upon 
which to support its appeal. 
II. 
THE TRIAL JUDGE HAD DISCRETION TO WITHDRAW ADMISSION 
Even if the trial court found the Request For Admissions had 
been served, the rule in Utah is that the trial court has the 
"discretion" to permit withdrawal of an admission or has the 
"discretion" to refrain from imposing the sanction of deeming 
Request for Admissions conclusively admitted. Such as in the 
present case, where a new attorney enters the case after a Request 
for Admissions are supposedly served on a former attorney, the 
court may find that "the presentation of the merits of the action 
12R. 544-549; Addendum 3. 
will be subserved thereby" and may allow withdrawal of the 
admissions. The trial court may have found the facts regarding 
service so questionable that it would be unjust to impose the 
sanction deeming facts admitted. 
Systematic relies in part upon Massey v. Haupt, 632 P. 2d 824 
(Utah 1986). In Massey, the defendant attempted to establish 
through testimony that he was not the father of a child. The court 
held that the defendant's failure to introduce admissions 
foreclosed him from relying on those admissions under Rule 36(b). 
The case does not stand for the proposition that the mere marking 
of an unanswered Request for Admissions automatically gives rise to 
the presumption that the Request for Admissions is deemed admitted. 
In fact the court stated: 
The sanctions of Rule 36(b), U.R.C.P., are not 
self-executing and admissions obtained under 
the rule must be offered into evidence at the 
trial of the action by the party who wishes to 
rely on the admissions. 
.... 
When the admissions are offered into evidence 
they become subject to all pertinent 
objections to admissibility which may be 
interposed. In addition, pursuant to Rule 
36(b), U.R.C.P., the court may permit 
withdrawal or amendment of the admissions when 
the p 
will 
resentation of the mer its 
be subserved thereby 
obtained the admissions 


















his action or defense on the merits. 
In Whitaker v. Nikols, 699 P. 2d 685 (Utah 1985), counsel for 
plaintiff advised a new attorney that a Request For Admissions had 
previously been filed and was unanswered. Defendants did not 
answer the Request for Admissions for over one and one-half year 
preceding the trial. The court found there was nothing in the 
record to excuse the defendants from their failure to answer the 
Request for Admissions. The court stated: 
Rule 36(b) provides that those matters deemed 
admitted are conclusively established as true, 
unless the trial court on motion by defendants 
permits withdrawal or amendment of the 




oermit withdrawal or amendment 
admissions when the presentation of 
of the act ion will be subserv ed and 
the 
the 
party obtaining the admissions fails to 
satisfy the court that he will be prejudiced 
in maintaining his action. 
Unlike the immediate case, in Gardner,13 the "trial court 
found defendant's failure to respond to discovery was without 
excuse or justification" and found "judgment by default should be 
entered against defendant on the ground of defendant's persistent 
failure to respond timely or properly". The court stated that "the 
court is to make such orders with regard to the failure as are 
just" and that "the court has discretion about the sanction to be 
imposed". The court said "The presence or absence of willfulness 
remains relevant in the choice of sanction". In Gardner, unlike 
the immediate case, the court found the defendant used "persistent 
dilatory tactics frustrating the judicial process." 
Supra, see footnote #1. 
III. 
SYSTEMATIC HAS FAILED TO MEET ITS BURDEN 
Systematic has the burden to show that the trial court erred. 
Systematic's appeal fails to meet its burden. No evidence is 
presented to show Karrens ever received the Recfuest For Admissions. 
In Redevelopment Agency of Salt Lake County, v. Mitsui 
Investment Inc., 522 P. 2d 1370 (Utah 1974), the court held: 
...the burden is upon the appellant ... to show not only 
that there was error, but that it was substantial and 
prejudicial in that he was in some manner deprived of 
such full and fair presentation and consideration of the 
disputed issues. 
If there is no evidence shown in the Transcript or otherwise 
to prove Systematic's position, the appeal fails. In Holman v. 
Sorenson, 556 P. 2d 499 (Utah 1976), a mechanic's lien foreclosure, 
the respondents argued that the respondent and the judge had a 
conversation about attorneys fees. There being no record of the 
conversation the court held "We, therefore, ignore the argument." 
The appellant argued that the trial court failed to include a 
certain item in the award for damages and argued that the parties 
had an agreement that the item should be included. However, the 
record showed no such agreement. The Court held: 
The policy of this Court has been, after reviewing the 
record, not to disturb the trial court's findings if 
there is a reasonable basis in evidence to support it. 
Appellants carry the burden of showing from the record 
that the lower court erred. ... there is no record of any 
such agreement and we must presume it did not occur. 
The trial court ruled that the fact that Karrens were served 
with a notice of lien was not conclusively established. The trial 
court's ruling should be presumed valid absent a showing of error. 
Systematic has presented no evidence to support an error was made. 
IV. 
IF ASSESSED, ZIONS SHOULD PAY ATTORNEYS' FEES AND INTEREST 
In the present case the trial court held: 
14. On June 8f 1982, against Defendant Karren 
Investment's directions that disbursement be made to 
Plaintiff and Defendant Sunset jointly, Defendant Zions 
issued to Defendant Sunset the bank's draft for 
$17,725.07 written against Karren Investment's 
construction loan funds. Prior to issuing the check, 
Plaintiff advised Zions that Sunset was having financial 
difficulties. By reason of Defendant Zions' failure to 
obey and follow Defendant Karren Investment's directions 
and instructions that said disbursement be made jointly 
to Plaintiff and to Defendant Sunset, said $17,725.07 was 
lost to Plaintiff and to Defendant Karren Investment 
sustained damage at the hands of Defendant Zions First 
National Bank N.A. in the Sum of $17,725.07 and interest 
thereon at the rate specified in the trust deed note 
secured by said construction of trust deed from June 8, 
1982, until paid. The request of Mike Larsen and Dan 
Karren was reasonable and timely, and Zions, without 
stating or showing that any detriment would occur to 
Zions, refused to honor the requests for a joint check. 
Zions made the check payable to Sunset alone. Knowing 
Plaintiff was entitled to a lien, Zions did not obtain 
lien waivers; 
Even if the court were to find error by the trial court in not 
awarding attorney's fees and interest, the question of whether or 
not attorneys fees should be assessed against Zions rather than 
Karrens was not addressed and would now need to be addressed. If 
attorneys' fees and interest are assessed, the fees and interest 
should be part of the damages due to Karrens because of Zions' 
wrongful disbursement of the $17,725.07 check. 
CONCLUSION 
A dismissal of Systematic's appeal is appropriate. As stated 
in Redevelopment Agency, unless the appellant, Systematic, can 
"show not only that there was error, but that it was substantial 
and prejudicial in that he was in some manner deprived of such full 
and fair presentation and consideration of the disputed issues" 
then its appeal fails. 
Here Systematic has shown no evidence that the Requests For 
Admission were ever served on Karrens. This Court should presume 
the trial court was correct absent proof otherwise. Systematic has 
provided no evidence to show the trial court erred. 
Even if the Requests For Admission had been properly served, 
the court may exercise its discretion and not impose the sanction. 
As stated in Redevelopment Agency, when both parties have had an 
opportunity to present their positions, "all presumptions favor the 
verity of the verdict and the judgment; and this includes all 
aspects of the conduct of the proceedings, and rulings of the 
court•" 
Respectfully submitted this day of March, 1990. 
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Edward M. Garrett 
GARRETT AND STURDY 
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Suite 640 
Salt Lake City, Utah 84111 
Joseph H. Bottom 
418 Kearns Building 
136 South Main Street 
Salt Lake City, Utah 84101 
Attorney for Appellant 
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ADDENDUM 
1 - REPORTER'S TRANSCRIPT OF PROCEEDINGS 
2 - REQUESTS FOR ADMISSIONS 
3 - JUDGMENT AND DECREE OF FORECLOSURE 
4 - RULE 36 
5 - UTAH CODE ANN. § 38-1-18 (.1961) 
§ 38-1-7 (1981) 
AnnFKrnTTM i 
IN THE E I G H T H J U D I C I A L D I S T R I C T COURT OF f f J ^ P A H COUNTY 
DISTRICT COURT 
UINTAH COUNTY, UTAH 
S T A T E OF U T A H 
DEC 5 1939 
SYSTEMATIC BUILDERS,. INC. 
A UTAH CORPORATION 
PLAINTIFF, 
VS . 
SUNSET STEEL COMPANY.. INC 
A UTAH PORPORATIOM, 
DEFENDANTS. 
BY 
PAT#G IM, CLERK 
DEPUTY 
) R E P O R T E R ' S T R A N S C R I P T 
) OF PROCEEDINGS 
) 
) C I V I L N O . 1 1 , 9 5 6 
! CERTIFIED COPY 
BE IT REMEMBERED, THAT ON THE 1STH DAY OF 
FEBRUARY, 1988, COMMENCING AT THE HOUR OF 10:00 A.M., THE 
ABOVE-ENTITLED MATTER CAME ON FOR HEARING IN THE UINTAH 
COUNTY COURTHOUSE, VERNAL, UTAH; SAID CAUSE BEING HEARD BY 
THE HONORABLE DENNIS L. DRANEY, JUDGE IM THE EIGHTH 
JUDICIAL DISTRICT. STATE OF UTAH. 
* * * 
A P P E A R A N C E S 
FOP THE PLAINTIFF: 
FOR DEFErmANT KARREN: 
ROYAL K. HUNT, ESQ. 
ATTORNEY AT LAW 
1871 WEST 7800 SOUTH 
WEST JORDAN UTAH 84084 
LARRY A. STEELE ESQ. 
ATTORNEY AT LAW 
Jly WEST 100 SOUTH SUITE 
VERNAL UTAH 84078 
FOR DEFENDANT ZIONS FIRST NATIONAL BANK: 
RUSSELL C. KEARL ESQ. 
CALLISTER, DUNCAN & NEBFKER 
SUITE 800 KENNECOTT BUILDING 
SALT LAKE CITY UTAH 8*133 
EDWARD M. GARRETT ESQ 
ATTORNEY AT LAW 
257 EAST 200 SOUTH SUITE 640 
SALT LAKF CITY UTAH 8^111 
£ 5 . 2 £ E J ± D £ N G S > 
THE COURT: GOOD MORNING, GENTLEMEN. 
WE ARE HERE THIS MORNING, THIS BEING THE TIME 
SET FOR THE TRIAL OF 11956.. SYSTEMATIC BUILDERS.. INC. 
VERSUS SUNSET STEEL COMPANY AND OTHERS. 
MR. HUNT.. YOU REPRESENT THE PLAINTIFF: IS 
THAT CORRECT? 
MR. HUNT: I REPRESENT THE PLAINTIFF.. YOUR 
HONOR. 
THE COURT: ARE YOU PREPARED TO PROCEED? 
MR. HUNT: I HAVE SOME MOTIONS AND SOME MATTERS 
TO TAKE CARE OF BEFORE T-7E PRESENT EVIDENCE.. YOUR HONOR. 
THE COURT: ALL RIGHT. 
MR. GARRETT AND MR. KEARL .  YOU REPRESENT ZIONS 
FIRST NATIONAL BANK? 
MR. GARRETT: CORRECT. 
THE COURT: MR. STEELE. YOU REPRESENT KARRENS: 
IS THAT CORRECT? 
MR. STEELE: THAT'S CORRECT. YOUR HONOR. 
THE COURT: WE HAVE AS NAMED DEFENDANTS MR. 
KIRBY.. HANK'S ELECTRIC, ASHROCK, YOUNG BROTHERS, REED 
CONSTRUCTION AND JACK RICH. 
MR. HUNT. WHAT HAS BEEN THE DISPOSITION OF 
THOSE DEFENDANTS? 
WOULD LIKE TO ASK THE1 COURT NOW TO LET ME MARK THAT 
REQUEST FOR ADMISSIONS IN THE FILE AND HAVE THAT 
ADMITTED AT THIS TIME. 
THE COURT: THE REQUEST FOR ADMISSIONS IS PART 
OF THE FILE. 
MR. HUNT: IT NEEDS TO HAVE AN EXHIBIT NUMBER, 
IF I MAY, YOUR HONOR. 
THE COURT: ALL RIGHT. THE DOCUMENT, A TWO-
PAGE DOCUMENT ENTITLED REQUESTS FOR ADMISSIONS. MARKED 
"FILED DECEMBER 15. 19 8 7". HAS BEEN MARKED EXHIBIT NO. 1 
AND MR. HUNT HAS MOVED FOR ITS ADMISSION. 
MR. STEELE? 
MR. STEELE: YOUR HONOR, WE WOULD OBJECT TO 
THAT. I HAVE MY PLEADINGS FILE HERE. AND THIS HAS 
BECOME AN ISSUE AND IT HAS COME UP OVER THE LAST FEW 
WEEKS,. AND I HAVE MADE A SEARCH FOR THAT DOCUMENT AND I 
DO NOT FIND IT IN MY PLEADINGS FILE. WHEN I MET WITH 
ROYAL HUNT'S ASSOCIATE III HEBER WAS THE FIRST I COME TO 
HAVE KNOWLEDGE OF THAT. AND THEY SHOWED ME THAT 
DOCUMENT AND I NOTICED IT DID NOT HAVE A CERTIFICATE OF 
MAILING. AND I DON'T ACKNOWLEDGE RECEIVING THAT.. AND I 
WOULD OBJECT TO THE USE OF THAT ADMISSION AS EVIDENCE. 
THE COURT: WELL, THE MATTER IS PART OF THE 
FILE. DO YOU OBJECT TO IT AS BEING MARKED AS EXHIBIT 
NO. 1 AND RECEIVED AS AN EXHIBIT NO. I FOR WHATEVER 
PURPOSE MAY BE PROVED? 
MR. STEELE: I OBJECT TO HIM BEING ABLE TO USE 
THAT AS EVIDENCE THAT THE NOTICE WAS RECEIVED BY DAN 
KARREN. 
THE COURT: I DON'T KNOW THAT THAT'S WHAT HE IS 
OFFERING IT FOR. THERE IS NOTHING HERE TO SHOW -- THERE 
IS NO MAILING CERTIFICATE. HE SIMPLY WANTS IT MARKED AS 
AN EXHIBIT. 
MR. STEELE: AS SOMETHING THAT HE MAILED AND 
FILED, MO,. I HAVE NO OBJECTION TO IT BEING MARKED AS 
AN EXHIBIT. 
THE COURT: ALL RIGHT. EXHIBIT NO. 1 WILL BE 
RECEIVED. 
NOW, YOUR MOTION ON THAT.. MR. HUNT? 
* x * 
(END OF PORTION TRANSCRIBED.) 
REPORTER'S CERTIFICATE 
I, MILO N. HARMON. RPR. OFFICIAL COURT REPORTER 
IN THF EIGHTH JUDICIAL DISTRICT,. STATE OF UTAH,. DO HEREBY 
CERTIFY THAT THE ABOVE AND FOREGOING PROCEEDINGS WERE BY 
HE STENOGRAPHICALLY REPORTED AT THE TIMES AND PLACES 
HEREIN SET FORTH: THAT THE SAME WAS SUBSEQUENTLY BY ME 
CAUSED TO BE REDUCED TO TYPEWRITTEN FORM CONSISTING OF 
PAGES 1 THROUGH b BOTH INCLUSIVE: AND THAT THE SAME 
CONSTITUTES A TRUE AND CORRECT TRANSCRIPTION OF TESTIMONY 
GIVEN. EVIDENCE ADDUCED. AND PROCEEDINGS HAD IN THE 
ABOVE-ENTITLED CAUSE. 
TO WHICH CERTIFICATION I HEREBY SET MY HAND 
THIS .^n. DAY OF DECEMBER. JL 9 8 9 . AT VERNAL. UTAH. 
MILO N. HARMON, CSR 
REGISTERED PROFESSIONAL REFORTER 
(UTAH CSR NO. 51) 
MY COMHTTSION EXPIRES 
AUGUST 1. 1991 
2290 Bait 4300 South #170 
Salt Lake City, Utah 84117 
Tel. No. 801 278 4417 
Attorney for Plaintiff 
met 
DOROTHY LUCK, CL&ftK 
BY _ J ^ & £ £ L _ DEPUTY 
IN THE SEVENTH JUDICIAL DISTRICT COURT OF UINTAH COUNTY 
STATE OP UTAH 
SYSTEMATIC BUILDERS, INC. , 
a Utah corporation. 
Plaintiff, 
V. 
SUNSET STEEL COMPANY, INC., 
a Utah corporation; et al., 
Defendants. 
REQUESTS FOR ADMISSIONS 
Case No. 11,956 
Plaintiff herewith requests defendants KARREN INVESTMENT 
a partnership, DAN KARREN, LYLE L. KARREN, and SHANNON D. KARREN, 
individually, and as partners doing business under the firm name 
and style of "Karren Investment", to respond to the following 
requests for admission pursuant to Rule 36, U.R*Ci*P., and said 
last named defendants are herewith notified pursuant to said Rule 
36 that the matters of which admission is requested shall be 
deemed admitted unless said request are responded to within 30 day 
after service of such request or wilthin such shorter time as the 
court may allow: 
REQUEST FOR ADMISSION NO. 1: You are requested to admit 
that there are no defects in materials or workmanship in respect 
of the steel building mentioned in paragraph 6 and 7 of plaintiff's 
complaint herein. 
REQUEST FOR ADMISSION NO. 2: You are requested to admit 
that within 30 days of the filing for record of the notice of lien 
sued on herein defendant DAN KARREN was delivered a copy of such 
notice of lien. 
DATED December 14, 1987. 
ROYAL K. HUNT 
)U 
ADDENniTM o 
Edward M. Garrett (#1163) 
GARRETT AND STURDY 
257 East Second South 
Suite 640 
Salt Lake City, Utah 84111 
Telephone: (801) 532-2707 
IN THE EIGHTH JUDICIAL DISTRICT COURT OF UINTAH COUNTY 
STATE OF UTAH 
SYSTEMATIC BUILDERS, INC. , a 
Utah corporation, 
Plaint i ff , 
v. 
SUNSET STEEL COMPANY, INC., a 
Utah Corporation; KARREN 
INVESTMENT, a partnership; 
DAN KARREN: LYLE L. KARREN, 
and SHANNON D. KARREN, 
individually and as partners 
doing business under the firm 
name and style of Karren 
Investments; ZIONS FIRST 
NATIONAL BANK, N.A.: CHARLES 
D. KIRBY, d/b/a Care Plumbing 
Company; HANK'S ELECTRIC, 
INC.,; ASHROCK, INC., a Utah 
corporation, YOUNG BROTHERS: 
A. E. REID CONSTRUCTION; and 
JACK RICH, 
Defendants. 
This matter came on regularly for trial before the 
court setting without a jury on February 18, 1988, and the 
court having heard and considered the evidence and testimony 
introduced by the respective parties, and having found it has 
jurisdiction herein over the Objection of Zions First National 
JUDGMENT AND DECREE OF 
FORECLOSURE 
Civil No. 11,956 
Bank and having heretofore entered its written Findings of 
Facts and Conclusions of Law now therefore, 
It is hereby ORDERED, ADJUDGED and DECREED: 
1. That there is due and owing to the Plaintiff from 
Sunset Steel Company, Inc. the sum of $19,230.00 on account of 
labor and material furnished to the real property hereinafter 
described at the instance and request of Defendant Sunset Steel 
Company Inc. Said amount is secured by a mechanic's lien filed 
for record June 25, 1982, in the office of the Uintah County 
Recorders office, book 307 at page 530. 
2. Zions First National Bank is beneficiary under a Deed 
of Trust wherein Karren Investment is Trustor recorded in the 
office of the Uintah County Recorder on April 23, 1982, in book 
302, page 848. Said Trust Deed is a valid and subsisting lien 
against the real property hereinafter described but is junior 
and subordinate to the mechanics lien of Plaintiff described 
above. 
3. That the liens and claims of all other parties to the 
real property hereinafter described except Defendant Karren 
Investment a partnership, Dan Karren, Lyle L. Karren, and 
Shannon D. Karren and Zions First National Bank are barred and 
foreclosed and of no further force or effect. 
4. That said mechanic's lien be foreclosed in the manner 
provided by law for the foreclosure of mortgages on real 
property and that the premises be sold on foreclosure at public 
auction by and under the direction of the sheriff of Uintah 
County, Utah, subject to redemption as provided by law in the 
usual manner according to the law and practice of this court; 
that Plaintiff or any party to this action may become the 
purchaser and that the proceeds thereof be applied towards the 
payment of the amount aforesaid together with cost of sale and 
if any remains the sheriff shall specify the amount thereof in 
his return of sale and if a deficiency shall remain, Judgment 
for said deficiency shall be entered against Defendant Sunset 
Steel Company, Inc. 
5. That Zions First National shall indemnify and hold 
Karren Investment a partnership and Dan Karren, Lyle L. Karren 
and Shannon D. Karren harmless from the effect of the lien of 
Plaintiff to the extent of $17,725.07. 
6. That when said real property is offered for sale by 
the Sheriff of Uintah County if Zions First National Bank shall 
be the highest bidder the certificate of sale and title 
acquired by Zions First National Bank shall inure to the 
benefit of Karren Investment subject to the Trust Deed of 
Zions First National Bank but provided, however, if the 
acquisition of said certificate of sale and title shall cost 
more than $17,725.07 and sheriff's costs such additional amount 
shall be added to the principal owing on the Trust Deed Note 
and Trust Deed from Karren Investment to Zions First National 
Bank and shall be payable in accordance with the terms of said 
Trust Deed Note and Trust Deed. 
7. That, in the event, Karren Investment shall be the 
successful bidder at Sherriff Sale it shall be entitled to 
Judgment against Zions First National Bank for an amount of its 
final bid not to exceed $17,725,07. 
-{h That—Che—crossclaim of Dan Karren,—Lyle L,—Karren> 
^Shannon D. Karren and Karren Invcotment, a partnership againot 
Ziuua First National Bank be and the name io hereby diamiaoed. 
9. That the crossclaim of Zions First National Bank 
against Dan Karren, Lyle L. Karren, Shannon D. Karren and 
Karren Investment, a partnership be and the same is hereby 
dismissed 
10. That no interest or attorneys fees are awarded in 
this action. 
11. That for good cause shown on Motion of Counsel this 
Judgment and Decree shall be deemed a final order for the 
purposes of Rule 54(b), Utah Rules of Civil Procedure. 
12. That further proceedings on this matter are stayed 
pending an appeal to the appellette court. If no appeal is 
taken during the time provided by the Utah Rules of Appellate 
Procedure, an Order of Sale shall immediately issue from the 
clerk of this court. 
Following are the premises subject to the mechanic's 
lien mentioned and referred to which are to be sold under the 
terms of this decree and situated in Uintah County, Utah to 
wit: 
BEGINNING 13 Rods South of the West One/Quarter 
Corner of Section 31, Township 4 South, Range 
22 East, Salt Lake Meridian, thence South 13 
Rods, East 61 Rods 9 feet, North 13 Rods, West 
61 Rods 9 feet to beginning, containing five 
acres. 
DATED this 2 day of October, 1989. 




Rule 36 UTAH RULES OF CIVIL PROCEDURE 
this rule, the court shall, upon motion of the party to be examined, order the 
party seeking such examination to furnish to the party to be examined a 
report of any examination previously made or medical treatment previously 
given by any physician employed directly or indirectly by the party seeking 
the order for a physical or mental examination, or at whose instance or re-
quest such medical examination or treatment has previously been conducted. 
If the party seeking the examination refuses to deliver such report, the court 
on motion and notice may make an order requiring delivery on such terms as 
are just; and if a physician fails or refuses to make such a report the court may 
exclude his testimony if offered at the trial, or may make such other order as 
is authorized under Rule 37. 
Compiler's Notes. — This rule corresponds 
to Rule 35(a) and (b), F.R.C.P. 
NOTES TO DECISIONS 
Order discretionary. rather than mandatory and because of absence 
Court's refusal, in custody hearing, to order of sufficient evidence that examination was 
former wife to have psychiatric examination necessary Stone v. Stone, 19 Utah 2d 378, 431 
.vas affirmed on basis that rule is discretionary P.2d 802 (1967). 
COLLATERAL REFERENCES 
Am. Jur. 2d. — 23 Am. Jur. 2d Depositions by party to personal injury action as to nature 
and Discovery § 282 et seq. of injuries or treatment as waiver of physician-
C.J.S. — 27 C.J S. Discovery § 37 patient privilege, 25 A L.R.3d 1401. 
A.L.R. — Right of party to have his attorney Assertion of privilege in pretrial discovery 
or physician present during his physical or proceedings as precluding waiver of privilege 
mental examination by court appointed expert,
 a t trial. 36 A L R.3d 1367 
7 A L R 3 d 8 8 1 . Waiver of privilege as regards one phvsician 
rimelmess of application tor compulsory
 a s a waiver as to other physicians, 44 A.L.R 3d 
physical examination of injured party in per- ,944 
sonal injury action, 9 A L.R.3d 1146
 XT t ., . „ e . , 
Commencing action involving physical con- N e c e f lJ °/ Permissibility of mental exami-
dition of plaintiff or decedent as waiving physi- nrat lon * d**™™ competency or credibility 
cian-patient privilege as to discovery, 21 o f complainant in sexual offense prosecution, 
A.L.R.3d 912 4 5 A.L.R.4th 310. 
Pretrial testimony or disclosure on discovery K e y Numbers. — Discovery *» 78. 
Rule 36. Request for admission. 
(a) Request for admission. A party may serve upon any other party a 
written request for the admission, for purpose of the pending action only, of 
the truth of any matters withm the scope of Rule 26(b) set forth in the request 
that relate to statements or opinions of fact or of the application of law to fact, 
including the genuineness of any documents described in the request. The 
request for admission shall contain a notice advising the party to whom the 
request is made that, pursuant to Rule 36, the matters shall be deemed admit-
ted unless said request is responded to within 30 days after service of the 
request or within such shorter or longer time as the court may allow. Copies of 
documents shall be served with the request unless they have been or are 
otherwise furnished or made available for inspection and copying. The request 
may, without leave of court, be served upon the plaintiff after commencement 
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of the action and upon any other party with or after service of the summons 
and complaint upon that party. 
Each matter of which an admission is requested shall be separately set 
forth. The matter is admitted unless, within thirty days alter service of the 
request, or within such shorter or longer time as the court may allow, the 
sarty to whom the request is directed serves upon the party requesting the 
admission a written answer or objection addressed to the matter, signed by 
;he party or by his attorney, but, unless the court shortens the time, a defen-
lant shall not be required to serve answers or objections before the expiration 
)f 45 days after service of the summons and complaint upon him. If objection 
s made, the reasons therefor shall be stated. The answer shall specifically 
leny the matter or set forth in detail the reasons why the answering party 
annot truthfully admit or deny the matter. A denial shall fairly meet the 
ubstance of the requested admission, and when good faith requires that a 
larty qualify his answer or deny only a part of the matter of which an admis-
ion is requested, he shall specify so much of it as is true and qualify or deny 
he remainder. An answering party mav not give lack of information or 
nowledge as a reason for failure to admit or deny unless he states that he has 
lade reasonable inquiry and that the information known or readily obtain-
ble by him is insufficient to enable him to admit or deny. A party who 
insiders that a matter of which an admission has been requested presents a 
enuine issue for trial may not, on that ground alone, object to the request; he 
lay, subject to the provisions of Rule 37<c>, deny the matter or set forth 
masons why he cannot admit or deny it. 
The party who has requested the admissions may move to determine the 
lfficiency of the answers or objections. Unless the court determines that an 
)jection is justified, it shall order that an answer be served. If the court 
jtermines that an answer does not comply with the. requirements of this rule, 
may order either that the matter is admitted or that an amended answer be 
rved. The court may. in lieu of these orders, determine that final disposition 
the request be made at a pretrial conference or at a designated time prior to 
ial. The provisions of Rule 37(a)(4) apply to the award of expenses incurred 
relation to the motion. 
(b) Effect of admission. Any matter admitted under, this rule is conclu-
/ely established unless the court on motion permits withdrawal or amend-
ent of the admission. Subject to the provisions of Rule 16 governing amend-
*nt of a pretrial order, the court may permit withdrawal or amendment 
len the presentation of the merits of the action will be subserved thereby 
d the party who obtained the admission fails to satisfy the court that with-
awal or amendment will prejudice him in maintaining his action or defense 
the merits. Any admission made by a party under this rule is for the 
rpose of the pending action only and is not an admission by him for any 
ler purpose nor may it be used against him in any other proceeding, 
mended, effective Jan. 1, 1987.) 
idvisory Committee Note. — The 1986 
mdment to this rule vanes from the present 
; and the federal rule in that it requires the 
jest for admission to advise the party on 
>m the request is made of the consequences 
ailure to respond, i.e., that the matter will 
deemed admitted for the purposes of the 
ding action. 
Amendment Notes. — The 1986 amend-
ment inserted the second sentence in the first 
paragraph of Subdivision (a). 
Compiler's Notes. — This rule corresponds 
to Rule 36. F.R.C.P. 
Cross-Heferences. — Procedure for service, 
Rule 4-502, Rules of Judicial Administration. 
Service of summons and complaint, Rule 4. 
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NOTES 
ANALYSIS 
Effect of admissions 
—Affidavit contradicting admissions 
—Introducing admissions into evidence 
—Offer of proof contrary to admission 
—Relief from judgment 
Matter of law 
Privilege against self-incrimination 
Procedure 
—Failure to file response with court 
—Failure to respond 
Objectionable matter 
Prison inmate 




Effect of admissions. 
—Affidavit contradicting admissions. 
Where defendant failed to respond to plain-
tiff's request for admission and made no mo-
tion to withdraw or amend the admissions but 
merely submitted an affidavit seeking to con-
tradict the requested admissions, the requested 
admissions were deemed admitted under Sub 
division (a) and conciusivelv established under 
Subdivision (b) WW & W B Gardner Inc v 
Park W Village Inc 568 P 2d 734 (Utah 
1977) 
—Introducing admissions into evidence. 
Although matters admitted pursuant to this 
rule are deemed conclusively established that 
fact does not relieve the partv who wishes to 
rely on those admission- from the necessity of 
introducing them into evidence plaintiffs fail 
ure to introduce admissions into evidence fore 
closed him from reiving on them in the re-
quested instructions to the jury Massey v 
Haupt, 632 P 2d 824 'Utah 1981) 
—Offer of proof contrary to admission. 
Where in response to a request for admis-
sions under this rule the defendants stated 
that they were drilling 'or oil after the joint 
operating agreement was executed it pre-
cluded proof that the drilling was done by a 
corporation over which the defendants had con-
trol Mud Control Labs v Covey, 2 Utah 2d 85 
269 P2d 854 (1954) 
—Relief from judgment 
Rule 60(b), providing relief from judgment or 
orders under certain circumstances does not 
provide that as part of the order setting aside a 
judgment any admissions are also set aside 
those matters are covered exclusively by a mo 
tion made as provided bv Subdivision (b) of this 
rule Whitaker v Nikols 699 P 2d 685 (Utah 
1985) 
DECISIONS 
Matter of law. 
Request for admission of pure matter of law 
is improper, although a request for an admis-
sion of an ultimate fact or application of law to 
fact is proper Jensen v Pioneer Dodge Center, 
Inc, 702 P2d 98 (Ltah 1985) 
Privilege against self-incrimination. 
Privilege against self-incrimination may be 
asserted in civil discovery proceedings, includ-
ing requests for admission, however, to sustain 
an assertion of the privilege a party must 
show that the responses sought to be compelled 
might be incriminating First Fed Sav & Loan 
Assn v Schamanek, 684 P 2d 1257 (Utah 
1984) 
Procedure. 
—Failure to file response with court. 
Where defendant failed to file with trial 
court its response to plaintiff's request for ad-
missions it was within the province of the trial 
court either to deem the matters as being ad-
mitted or in the absence of a challenge to 
their authenticity to accept a copv of defen 
dant s written admissions served upon plaintiff 
as compliance with the rules where the trial 
court chose the latter option it was proper to 
permit plaintiff to recite defendant's admis-
sions into the record Triple I Supply, Inc v 
Sunset Rail Inc 652 P 2d 1298 (Utah 1982) 
—Failure to respond. 
Objectionable matter 
Even if a request for an admission is objec-
tionable if a partv fails to object and fails to 
respond to the request then that party should 
be held to have admitted the matter Jensen v 
Pioneer Dodge Center Inc , 702 P 2d 98 (Utah 
1985) 
Prison inmate 
When inmate served requests for admissions 
and interrogatories on Drison officials in action 
for recovery of value of personal property taken 
from him, on failure of officials to respond to 
the requests, applv for extension of time, or 
move to amend or withdraw their admissions 
pursuant to Subdivision (b) all the facts were 
deemed admitted and the inmate was entitled 
to judgment against the officials Schmitt v 
Billings, 600 P2d 516 (Utah 1979) 
—iMotion to dismiss. 
Tolling. 
Filing a motion to dismiss did not toll effect 
of Subdivision (a), which treats requests for ad-
missions which are not answered within 45 
days as if admitted and as a proper basis for 
summary judgment Schmitt v Billings, 600 
P 2d 516 (Utah 1979) 
UTAH RULES OF CIVIL PROCEDURE Rule 37 
—Punitive damages. Cited in Utah Sand & Gravel Prods. Corp. v. 
Where plaintiff requests an admission of pu- Salt Lake County Comm'n, 14 Utah 2d 151, 
nitive damages in an amount unrelated to ac- 379 p 2d 379 (1963); W.W. & W.B. Gardner, 
tual damages, the court, as a matter of equity.
 l n c , v< P a r k w . Village, Inc., 568 P.2d 734 
must intervene and examine the admission. 
Jensen v. Pioneer Dodge Center, Inc., 702 P.2d 
98 (Utah 1985). 
(Utah 1977). 
COLLATERAL REFERENCES 
Am. Jur. 2d. — 23 Am. Jur. 2d Depositions facts not within his personal knowledge, 20 
and Discovery §§ 314 to 325. A.L.R,3d 756. 
C.J.S. — 27 C.J.S. Discovery §§ 88 to 110. Formal sufficiency of response to request for 
A.L.R. — Continuance sought to secure tes- admissions under state discovery rules, 8 
timony of absent witness in civil case, admis- A.L.R.4th 728. 
sions to prevent, 15 A.L.R.3d 1272. Permissible scope, respecting nature of in-
Party's duty, under Federal Rule of Civil quiry, of demand for admissions under modern 
Procedure 36(a) and similar state statutes and state civil rules of procedure, 42 A.L.R.4th 489. 
rules, to respond to request for admission of Key Numbers. — Discovery <s=» 121 to 129. 
Rule 37. Failure to make or cooperate in discovery; sanc-
tions. 
(a) Motion for order compelling discovery. A party, upon reasonable 
notice to other parties and all persons affected thereby, may apply for an order 
compelling discovery as follows: 
(1) Appropriate court. An application for an order to a party may be 
made to the court in which the action is pending, or, on matters relating 
to a deposition, to the court in the district where the deposition is being 
taken. An application for an order to a deponent who is not a party shall 
be made to the court in the district where the deposition is being taken. 
(2) Motion. If a deponent fails to answer a question propounded or 
submitted under Rule 30 or 31, or a corporation or other entity fails to 
make a designation under Rule 30tb)l6^ or 31(a), or a party fails to answer 
an interrogatory submitted under Rule 33, or if a party, in response to a 
request for inspection submitted under Rule 34, fails to respond that 
inspection will be permitted as requested or fails to permit inspection as 
requested, the discovering party may move for an order compelling an 
answer, or a designation, or an order compelling inspection in accordance 
with the request. When taking a deposition on oral examination, the 
proponent of the question may complete or adjourn the examination be-
fore he applies for an order. 
If the court denies the motion in whole or in part, it may make such 
protective order as it would have been empowered to make on a motion 
made pursuant to Rule 26(c). 
(3) Evasive or incomplete answer. For purposes of this subdivision 
an evasive or incomplete answer is to be treated as a failure to answer. 
(4) Award of expenses of motion. If the motion is granted, the court 
shall, after opportunity for hearing, require the party or deponent whose 
conduct necessitated the motion or the party or attorney advising such 
conduct or both of them to pay to the moving party the reasonable ex-
penses incurred in obtaining the order, including attorney fees, unless the 
court finds that the opposition to the motion was substantially justified or 
that other circumstances make an award of expenses unjust. 
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ADDENDUM 5 - UTAH CODE ANN. § 3 8 - 1 - 1 f t 
UTAH CODE ANN. § 38-1-18 (1961) ATTORNEYS' FEES. 
IN ANY ACTION BROUGHT TO ENFORCE ANY 
LIEN UNDER THIS CHAPTER THE SUCCESSFUL 
PARTY SHALL 8E ENTITLED TO RECOVER A 
REASONABLE ATTORNEYS1 FEE, TO BE FIXED 
BY THE COURT, WHICH SHALL BE TAXED AS 
COSTS IN THE ACTION. 
UTAH CODE ANN. § 38-1-7 (1981) NOTICE OF CLAIM -
CONTENTS - RECORDING - SERVICE ON OWNER OF PROPERTY. 
EVERY ORIGINAL CONTRACTOR WITHIN 100 DAYS 
AFTER THE COMPLETION OF HIS CONTRACT, AND 
EXCEPT AS HEREAFTER PROVIDED, EVERY PERSON 
OTHER THAN THE ORIGINAL CONTRACTOR CLAIMING 
THE BENEFIT OF THIS CHAPTER WITHIN 80 DAYS 
AFTER FURNISHING THE LAST MATERIAL OR PER-
FORMING THE CAST LABOR FOR OR ON ANY LAND, 
BUILDING, IMPROVEMENT OR STRUCTURE, OR FOR 
ANY ALTERATION, ADDITION TO OR REPAIR THEREOF, 
OR PERFORMANCE OF ANY LABOR IN, OR FURNISHING 
ANY MATERIALS FOR, ANY MINE OR MINING CLAIM, 
MUST FILE FOR RECORD WITH THE COUNTY RECORDER 
OF THE COUNTY IN WHICH THE PROPERTY, OR SOME 
PART THEREOF, IS SITUATED A CLAIM IN WRITING, 
CONTAINING A NOTICE OF INTENTION TO HOLD AND 
CLAIM A LIEN, AND A STATEMENT OF HIS DEMAND 
AFTER DUDUCTING ALL JUST CREDITS AND OFFSETS, 
WITH THE NAME OF THE REPUTED OWNER IF KNOWN 
OR IF NOT KNOWN, THE NAME OF THE RECORD OWNER, 
AND ALSO THE NAME OF THE PERSON BY WHOM HE WAS 
EMPLOYED OR TO WHOM HE FURNISHED THE MATERIAL, 
WITH THE STATEMENT OF THE TERMS, TIME GIVEN 
AND CONDITIONS OF HIS CONTRACT, SPECIFYING THE 
TIME WHEN THE FIRST AND LAST LABOR WAS PERFORM-
ED, OR THE FIRST AND LAST MATERIAL WAS FURNISHED, 
AND ALSO A DESCRIPTION OF THE PROPERTY TO BE 
CHARGED WITH THE LIEN, SUFFICIENT FOR IDENTI-
FICATION, WHICH CLAIM MUST BE VERIFIED BY THE 
OATH OF HIMSELF OR OF SOME OTHER PERSON. WITHIN 
30 DAYS AFTER FILING SAID NOTICE OF LIEN, THE 
LIEN CLAIMANT SHALL DELIVER OR MAIL BY 
CERTIFIED MAIL-TO EITHER THE REPUTED OWNER 
OR RECORD OWNER OF THE REAL PROPERTY A 
COPY OF THE SAID NOTICE OF LIEN. WHERE 
THE RECORD OWNER'S CURRENT ADDRESS IS NOT 
READILY AVAILABLE, HE COPY OF THE CLAIM 
MAY BE MAILED TO THE LAST KNOWN ADDRESS 
APPEARING ON THE LAST COMPLETED REAL PROP-
ERTY ASSESSMENT ROLLS OF THE COUNTY WHERE 
THE AFFECTED PROPERTY IS LOCATED. FAILURE 
TO DELIVER OR MAIL THE NOTICE OF LIEN TO 
THE REPUTED OWNER OR RECORD OWNER SHALL 
PREVENT THE LIEN CLAIMANT FROM COLLECTION 
OF INTEREST OR COSTS AND ATTORNEYS' FEES 
AGAINST THE REPUTED OWNER OR RECORD OWNER 
IN AN ACTION TO ENFORCE THE LIEN. 
WHEN A CU8C0NTRACT0R OR ANY PERSON FURNISH-
ES LABOR OR MATERIAL AS STATED ABOVE AT THE 
INSTANCE AND REQUEST OF AN ORIGINAL CONTRACTOR, 
THEN SUCH SUBCONTRACTOR'S OR PERSON'S LIEN 
RIGHTS, AS SET FORTH HEREIN, ARE EXTENDED SO 
AS TO MAKE THE FINAL DATE FOR THE FILING OF 
A NOTICE OF INTENTION TO HOLD AND CLAIM A 
LIEN 80 DAYS AFTER COMPLETION OF THE ORIGINAL 
CONTRACT OF THE ORIGINAL CONTRACTOR. 
